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jurisdictional challenge by the government. 1 7 Then, the court addressed the defendants' argument that insofar as it authorized incarceration based on dangerousness, pretrial detention under the Bail Reform Act was an unconstitutional deprivation of liberty without due process of law. 18 The government argued that although pretrial detention on the grounds of dangerousness could not be upheld as a punishment, it was constitutional as a regulatory measure to further the compelling government interest in public safety. 1 9 Over a dissent, 20 the second circuit held that even if limited pretrial detention was a regulatory measure imposed solely to protect the public from dangerous persons, such detention violated the due process clause of the fifth amendment. 21 In reaching its conclusion, the court of appeals reasoned that the mere "lodging of [criminal] charges" against a person could not constitutionally enable the government to deprive that person of liberty. 2 2 The court observed that neither unindicted citizens nor convicted criminals who had served their sentences could be imprisoned in anticipation of future crimes. 23 In all three instances, the court concluded, preventive detention would violate" 'the constitutional imperative that incarceration to protect society from criminals may be accomplished only as punishment of those convicted for past crimes and not as regulation of those feared likely to commit future crimes.' -24 The court distinguished Schall v. Martin, 2 5 in which the United States Supreme Court upheld the brief detention ofjuvenile offenders as a regulatory measure, on the grounds that juveniles have a lesser interest in liberty than adults. 26 The court asserted that unlike the liberty of competent adults, the liberty of juveniles may sometimes be "subordinated to the State's " 'parens patriae interest in preserving and promoting the welfare of the child.' "27 Finding pretrial detention on the grounds of dangerousness unconstitutional, the court of appeals remanded the matter to the district court for the setting of conditions of bail. 
III. THE OPINIONS OF THE UNITED STATES SUPREME COURT
A.
THE MAJORITY OPINION
The United States Supreme Court reversed the Court of Appeals for the Second Circuit and upheld the facial constitutionality of the pretrial detention provisions of the Bail Reform Act. 29 Chief Justice Rehnquist authored the majority opinion, in which Justices White, Blackmun, Powell, O'Connor, and Scalia joined. 3 0 Noting that a successful facial constitutional challenge to a legislative act requires that the challenger prove the act unconstitutional in every circumstance, the Chief Justice addressed the respondents' fifth and eighth amendment challenges to the Bail Reform Act in turn. 3 1 Examining the Act in light of the due process clause of the fifth amendment, 3 2 the Court first considered the respondents' argument that pretrial detention constituted an impermissible punishment before trial. 33 Citing Bell v. Wofish 3 4 for the proposition that not all detention is punishment, the Court applied a three-part test to determine whether the restriction on liberty authorized by the Act was punitive or regulatory. First, the Court looked to the legislative intent of the Act.
3 5 The Court determined that if Congress had intended to punish pretrial detainees, the Act would be unconstitutional. 3 6 Next, if no punitive intent was expressed by Congress, the Court would determine " 'whether an alternative purpose to which [the restriction] may rationally be connected is assignable for it, and whether it appears excessive in relation to the alternative 28 Id. 29 Salerno, 107 S. Ct. at 2098. 30 Id. 31 Id. at 2100-01. 32 "No person shall.., be deprived of life, liberty, or property without due process of law .... " U.S. CONST. amend. V. 33 Salerno, 107 S. Ct. at 2101. 34 441 U.S. 520, 540 (1979)(holding that imposition of conditions necessary to maintain security of detention facility was not punishment as to persons detained pretrial on grounds of risk of flight). 35 Salerno, 107 S. Ct. at 2101. 36 Id.
purpose assigned [to it].' "37 If the restriction related to a permissible alternative purpose and was not excessive, and no punitive intent was shown, then the restriction authorized by the Act would be deemed regulatory. 38 Applying this test, the Court concluded that no punitive congressional intent was shown and that pretrial detention constituted a permissible regulation which was not excessive in relation to the goal sought to be achieved. 39 In support of its conclusion, the Court cited the legislative history of the Bail Reform Act to determine congressional intent, 40 and compared the goals and procedures of the Act to those found permissible in Schall v. Martin 4 ' to determine whether the Act was a rational and not excessive means of achieving a permissible regulatory goal. 4 2 The Court affirmed its earlier opinion that protecting the community from dangerous persons is a legitimate regulatory goal and observed that the goals and procedures of the Act were comparable to those approved in Schall. 43 The Court found, therefore, that the pretrial detention provisions of the Bail Reform Act are regulatory in nature. 44 Having established the regulatory nature of the Act, the Court continued its analysis by demonstrating that the government's interest in detaining certain individuals can sometimes outweigh the liberty interest of those individuals. 45 The Court pointed out that consistent with the Constitution, dangerous individuals have been detained in times of war 46 
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threatens to flee the jurisdiction or jeopardize the trial process by threatening witnesses. 5 3 The Court stated that it would evaluate the pretrial detention provisions of the Bail Reform Act in "precisely the same manner that [it had] evaluated the laws in the cases discussed above." '54 Thus, the Court determined to weigh the governmental interest sought to be advanced, in light of the procedures used, against the liberty interests of the individuals detained. 5 5 Describing the government's interest in crime prevention as "legitimate and compelling, ' 5 6 the Court reasoned that the interest in preventing crimes by adult arrestees could-be no less compelling than the interest in juvenile crime prevention approved in SchalU.
7
Because the Bail Reform Act detained only persons accused of specified serious crimes and only after an adversarial hearing, allowing this detention would be less radical than allowing the detention in Schall. 58 Chief Justice Rehnquist noted Congress' finding that the persons who would be affected by pretrial detention are extraordinary risks to the community after arrest. 59 The Court concluded that the state's interest in minimizing the risk of pretrial crime, tempered by the procedural safeguards afforded by the Act, outweighs the liberty interest of those individuals who would be detained under the Act. 60 The Court held that the Act, therefore, did not violate the due process clause of the fifth amendment.
6 '
Next, the Court considered the respondents' argument that pretrial detention under the Bail Reform Act violates the excessive bail clause of the eighth amendment. 6 
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1053 SUPREME COURT REVIEW of ,iolating the Smith Act 64 were entitled to a bail hearing at which reasonable bail must be set. The respondents argued that under Stack, the eighth amendment guaranteed them the right to bail set at an amount no higher than calculated to ensure their presence at trial. 6 5 Because pretrial detention without bail was, effectively, infinite bail set without regard to the risk of flight, the respondents contended that pretrial detention must be excessive bail which is prohibited by the eighth amendment. 6 6 This argument was grounded on the proposition that the sole purpose of bail is to maintain the viability of the trial process. 6 7 Consistent with this purpose, the respondents argued that bail could be refused only if the defendant threatens to flee the jurisdiction or otherwise impede the trial process by threatening witnesses or jurors.
6 8
Characterizing the dicta in Stack as "far too slender a reed on which to rest this argument," 69 the majority agreed that the primary purpose of bail is to protect the trial process by ensuring the defendant's appearance at a fair trial. 70 The Court, however, rejected "the proposition that the Eighth Amendment categorically prohibits the government from pursuing other admittedly compelling interests through regulation of pretrial release." '7 1 The Court found, first, that the excessive bail clause in itself does not guarantee that any bail shall be available; 72 second, that the right to bail clearly is not absolute; 7 3 and third, that the Stack court was faced with a differ-From the passage of the Federal Judiciary Act of 1789... federal law has unequivocally provided that a person arrested for a non-capital offense shall be admitted to bail. This traditional right to freedom before conviction permits the unhampered preparation of a defense, and serves to prevent the infliction of punishment prior to conviction. Unless this right to bail before trial is preserved, the presumption of innocence, secured only after centuries of struggle, would lose its meaning.... Bail set at a figure higher than an amount reasonably calculated to [assure the defendant's presence at trial] ... is "excessive" under the Eighth Amendment. Stack, 342 U.S. at 4-5 (emphasis in original) (citations omitted). Assuming without deciding that Congress is limited in its power to define bailable offenses, the Salerno Court held that the Bail Reform Act is constitutional because pretrial detention is not excessive in relation to the government interest in protecting the community.
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The Bail Reform Act, therefore, does not on its face violate the excessive bail clause of the eighth amendment or the due process clause of the fifth amendment.
B. JUSTICE MARSHALL'S DISSENT
Justice Marshall wrote a four-part dissenting opinion in which Justice Brennan joined. 79 The dissent struck out at the majority opinion as "consistent with the usages of tyranny and the excesses of what bitter experience teaches us to call the police state." 8 0 In Part I, the dissent argued that this case should be dismissed for lack of a" 'live case or controversy' " as required by Article III of the Constitution. 8 ' Salerno had been sentenced to 100 years imprisonment on charges unrelated to the charges in this prosecution prior to the oral argument of this case before the Court. 8 2 The dissent concluded that Salerno's case was moot, therefore, and outside the jurisdiction of the Court. 8 
1988] 1055
SUPREME COURT REVIEW on a $1,000,000 personal recognizance bond in exchange for his assistance as a cooperating witness even before the petition for certiorari was granted in this case. In Part II of his dissent, Justice Marshall criticized the majority's division of the respondents' "unitary argument" involving the fifth and eighth amendments into two distinct halves. 88 In Justice Marshall's opinion, the division of the argument into separate analyses of the fifth and eighth amendment issues enabled the majority to attack the parts of the respondents' argument without facing the whole. 8 9 In so doing, the majority avoided the pith of the issuewhether the fifth and eighth amendments together prescribe any substantive limit on the power of Congress to regulate pretrial release. 9 0 Justice Marshall continued his criticism of the majority's "false dichotomy" by pointing out the logical inadequacy of the Court's due process argument. 9 1 The dissent argued that a finding that pretrial detention is a reasonable means of protecting the community from dangerous persons does not support the conclusion that pretrial detention is regulatory, as opposed to punitive, or constitutional, even if regulatory. 92 To illustrate the untenability of the majority's position, Justice Marshall extended the majority's logic to a hypothetical case. 93 In the hypothetical, Congress finds that much violent crime is committed by unemployed persons, and that much violent crime is committed at night. 94 In response, Congress declares that after a judicial proceeding, anyone who is found to be unemployed may be subjected to a dusk-to-dawn curfew. 9 5 Because the curfew is not intended as punishment and is a rational response to the legitimate regulatory goal of fighting crime, Justice Marshall concluded that the majority's due process analysis would validate the curfew. 96 The dissent characterized such a conclusion as "absurd," and warned that under the majority's analysis the government could reclothe any punitive scheme in regulatory justifications and thereby make it constitutional. 9 7 Protesting that the due process clause protects substantive rights other than the right to be free from punishment, 98 the dissent dismissed the majority's due process argument as "an exercise in obfuscation." 99 Turning to the eighth amendment issues, the dissent rejected the "sophistry" embedded in the majority's conclusion that although the eighth amendment prohibits the setting of excessive bail, it does not prohibit the setting of no bail whatsoever. 10 0 In either case, the effect is the same-continued incarceration for the defendant. 1°1 The dissent criticized the majority's implicit suggestion that the excessive bail clause applies to the judiciary but not to the legislature, and argued that the eighth amendment applies equally to Congress and to the courts. 10 2 Justice Marshall reasoned that because a judge cannot legally circumvent the Constitution's prohibition of excessive bail simply by refusing bail, neither can Congress.
0 3
In Part III of his dissent, Justice Marshall set forth his view of the proper, limited place for pretrial detention in our constitutional system. First, the dissent noted the many cases that have recognized the presumption of innocence as an "axiomatic and elementary" principle inherent in the due process clause of the fifth amendment. 1 0 4 In the dissent's view, the presumption of innocence is a substantive limit on the legislature's power to regulate pretrial release. 1 0 5 Justice Marshall pointed out the irony that the language of
98 Id. at 2100-10 (Marshall,J., dissenting). Injustice Marshall's view, the due process clause also protects the individual's substantive right to be presumed innocent of crime until proven guilty beyond a reasonable doubt. 
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SUPREME COURT REVIEW the Bail Reform Act affirms the presumption of innocence while the majority opinion abolishes it in practice. 10 6 To demonstrate how the majority's approval of the Act abolishes the presumption of innocence, Justice Marshall hypothesized a defendant who, despite a pretrial finding of dangerousness, had been acquitted at trial.' 0 7
The government, of course, could not detain such a person after the trial on the grounds of dangerousness, because that would entail imprisonment for crimes not proven beyond a reasonable doubt. 0 8 Reasoning that the presumption of innocence means that "the defendant is as innocent on the day before his trial as he is on the morning after his acquittal,"' 0 9 Justice Marshall concluded that pretrial preventive detention cannot be constitutional unless the constitutionally-rooted presumption of innocence is disregarded. "Under this statute," Justice Marshall wrote, [a]n untried indictment somehow acts to permit a detention, based on other charges, which after an acquittal would be unconstitutional. The conclusion is inescapable that the indictment has been turned into evidence, if not that the defendant is guilty of the crime charged, then that left to his own devices he will soon be guilty of something else. "'If it suffices to accuse, what will become of the innocent?' ",10
Turning again to the eighth amendment excessive bail clause, the dissent acknowledged that pretrial detention without bail is constitutional in the traditional cases."' The dissent, therefore, approved of pretrial detention without bail to ensure the defendant's initial appearance before a magistrate or to prevent the defendant from undermining the trial process by fleeing the jurisdiction or by threatening witnesses or jurors. 112 In justice Marshall's view, however, these exceptional deprivations of liberty are acceptable only as means necessary to protect the trial process. 1 13 Because pretrial detention authorized by the Bail Reform Act has no relation to the 112 107 S. Ct. at 2110-11 (Marshall, J., dissenting). 113 Id. at 2111 (Marshall,J., dissenting). Justice Marshall also noted that the majority offered no authority "for the proposition that bail has traditionally been denied prospectively, upon speculation that witnesses would be tampered with." Id. at n.7 (Marshall,J., dissenting)(emphasis in original).
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14
Finally, Part IV of the dissent criticized the government's selfserving abuse of the Bail Reform Act embodied in the release of Cafaro as a cooperating witness. Cafaro had been detained at the government's request and had been characterized, before he agreed to cooperate, as too dangerous to be released. 1 15 Justice Marshall submitted that this "peculiar" turn of events served as an "eloquent demonstration of the coercive power of authority to imprison upon prediction, [and] of the dangers which the almost inevitable abuses pose to the cherished liberties of a free society." 1 16 Admitting that the preservation of liberty is often a difficult 1 7 and costly task, 1 1 8 Justice Marshall concluded by noting that the Constitution can shelter society from unchecked government power only if society has "the courage, and the self-restraint, to protect [itself]" by steadfastly maintaining the liberties of even those persons who are believed to be guilty. 1 1 9
C. JUSTICE STEVENS' DISSENT
In a three-paragraph dissent, Justice Stevens agreed with Justice Marshall that pretrial detention under the Bail Reform Act is unconstitutional.' 20 In addition to agreeing that the case should be dismissed for want of a live case or controversy, 12 1 Justice Stevens also agreed that pretrial detention on the basis of future dangerousness is inconsistent with the presumption of innocence protected by the fifth amendment and is violative of the excessive bail clause of the eighth amendment. 122 Justice Stevens, however, reserved judgment on the broader question of whether preventive detention for 114 Id. at 2111 (Marshall, J., dissenting). 
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IV.
DISCUSSION
In United States v. Salerno,' 2 4 the Supreme Court affirmed the constitutionality of a statute which violates the fifth amendment by imposing punishment without an adjudication of guilt. In approving the Bail Reform Act, the Court abandoned common sense, strained precedent, and ignored the great weight of sociological data that dooms the fair and effective use of pretrial detention. Likewise, the Court's eighth amendment analysis insufficiently weighed the traditional role of bail in American criminal law and contradicted the common sense import of the excessive bail clause. Essentially, the decision unjustly sacrificed the individual's right to be presumed innocent to the government's interest in pretrial detention.
A. THE PUNITIVE EFFECT OF PRETRIAL DETENTION
In concluding that pretrial detention under the Bail Reform Act is not punitive, the Court defied the common sense understanding of what it means to be punished. Common sense counsels that imprisonment for an extended period of time is punishment.' 25 Although "regulatory"' 12 6 is an innocuous label for depriving presumptively innocent citizens of their liberty, an innocuous label is no consolation for the person swept into the nation's penal system without the benefit of a trial.1 2 7
It is well established that punishment without adjudication of guilt beyond a reasonable doubt violates the due process clause of 128 Although the government may temporarily detain a person without an adjudication of guilt for a legitimate regulatory purpose, 129 neither legislative intent nor description of the detention as regulatory will validate the detention if its effect or similarity to traditional punishment make the sanction punitive.' 3 0 A fair reading of precedent confirms that the pretrial detention authorized by the Bail Reform Act is punitive and therefore unconstitutional.
In Kennedy v. Mendoza-Martinez,' 3 1 the Supreme Court announced a comprehensive test for distinguishing regulatory from punitive sanctions. In that case, the Court struck down a statutory scheme which automatically divested an American of citizenship for remaining outside the United States in order to avoid wartime military service. 13 2 The Court held that depriving a person of citizenship is punishment.' 3 3 Because this punishment was imposed without trial, the statutory scheme was unconstitutional.
13 4 The Mendoza-Martinez Court reviewed the cases in which the Court had distinguished punitive from regulatory sanctions and summarized them in a multi-factor test. 13 5 The Court announced that if Congress did not express a punitive intent in prescribing the sanction, then the distinction turns on:
[W]hether the sanction involves an affirmative disability or restraint, whether it has historically been regarded as punishment, whether it comes into play only on a finding of scienter, whether its operation will promote the traditional aims of punishment-retribution and deterrence, whether the behavior to which it applies is already a crime, whether an alternative purpose to which it may rationally be connected is assignable for it, and whether it appears excessive in relation to the alternative purpose assigned .... 136 According to this test, if no punitive congressional intent is mani- 
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SUPREME COURT REVIEW fest, each factor in the test is to be weighed. 13 7 The test shows that the Mendoza-Martinez Court prescribed an objective review of the operation of a sanction and its effect on the defendant. 1 38 This analysis goes beyond a mere search for a rational connection between the sanction and its end. The perspective of the defendant must be considered as well. If a "regulatory" sanction is so similar to punishment as to appear indistinguishable in its effect to the objective observer, the sanction should be considered punitive regardless of its regulatory purpose.1 3 9
Accepting arguendo that Congress did not intend for pretrial detention under the Bail Reform Act to be punitive, 140 the sanction fails the Mendoza-Martinez test on almost every point.' 4 1 First, the total deprivation of liberty authorized by the Act is obviously an affirmative disability or restraint. Second, imprisonment has historically been regarded as an "'infamous punishment.' "142 Third, because pretrial detention is based on a finding of future dangerousness or an expectation of violent criminal activity,' 4 3 the sanction "comes into play" only upon a finding of scienter. Fourth, the operation of the statute promotes the traditional aims of punishment: retribution, by putting the defendant in a position where his rights are forfeited only because of ajudgment triggered by his past conduct; 144 
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by creating a threat of similar detention for other offenders. 14 5 Indeed, the threat of extended imprisonment before trial is surely a more effective deterrent than other punitive sanctions like fines and probation. Fifth, the feared future endangerment of the community and the past act which triggered the sanction are already crimes. Finally, even assuming that pretrial detention is rationally connected to the prevention of crime, the means used to achieve that goal are excessive in light of the persuasive evidence that judges are likely to be poor predictors of criminal activity. 14 6 Under the Mendoza-Martinez criteria, therefore, the effect of pretrial detention is punitive.
In Salerno, the Court did not apply the comprehensive analysis required by Mendoza-Martinez. Instead, the Court relied on an abbreviated restatement of the test found in Bell v. Wolfish. 14 7 In Wolfish, the Court examined the conditions under which pretrial detainees were held at a federal facility in New York. 148 Because the plaintiffs were being held without bail under the traditional exception for those who threaten to flee the court's jurisdiction, the Wolfish Court was not faced with the question presented in Salerno.
9
The Wolfish Court held that reasonable prison restrictions necessary to maintain order and security at the facility were not punitive. 15 0 In the majority opinion, Justice Rehnquist quoted the full text of the Mendoza-Martinez test but then restated the test as being simply "whether an alternative purpose to which [the restriction] may rationally be connected is assignable for it, and whether it appears excessive in relation to the alternative purpose assigned [ 149 Id. at 534 n.15 ("The only justification for pretrial detention asserted by the Government is to ensure the detainee's presence at trial.... We, therefore, have no occasion to consider whether any other governmental objectives may constitutionally justify pretrial detention."). 
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and applied in Salerno is more than a mere modification or narrowing of the original test. As restated, the test fails to consider the effect of the sanction upon the prisoner; rather, any sanction "reasonably related" to a legitimate government objective will be affirmed. 15 2 Justice Marshall recognized the danger of this in his Wolfish dissent, 153 and demonstrated its unacceptability in his duskto-dawn curfew hypothetical in Salerno. 15 4 A majority of the Salerno Court agreed, however, that there should be no check on the legislature's power to "regulate" pretrial release beyond the de minimus rational relation requirement discussed in Wolfish.' 55 Applying this analysis, the Salerno Court did not inquire into the nature of detention and its harsh effect on the detainee.
Had the Court applied the Mendoza-Martinez criteria in Salerno, it would have concluded that pretrial detention on the grounds of dangerousness is punishment. The effects of pretrial detention on the accused are devastating. The untried defendant is deprived of liberty, the right to free association, the right to travel, 15 6 and the right to privacy.' 57 He will probably lose his job, 158 and his family will be disrupted. 5 9 He will probably be jailed under conditions of confinement as bad or worse than those under which convicted 152 Id. at 539 ("Thus, if a particular condition or restriction ... is reasonably related to a legitimate governmental objective, it does not, without more, amount to 'punishment.' ").
153
Id. at 565 (Marshall. J., dissenting) ("By this process of elimination [of several Mendoza-Martinez factors], the Court contracts a broad standard, sensitive to the deprivations imposed on detainees, into one that seeks merely to sanitize official motives and prohibit irrational behavior. As thus reformulated, the test lacks any real content.").
154 107 S. Ct. 2095, 2108 (Marshall, J., dissenting); seesupra notes 93-99 and accompanying text (discussing Justice Marshall's hypothetical). 155 The danger of allowing the government to justify preventive detention simply because it advances a legitimate government interest was recognized long ago. As Justice Jackson wrote:
The principle then lies about like a loaded weapon ready for the hand of any authority that can bring forward a plausible claim of an urgent need. Every repetition imbeds that principle more deeply in our law and thinking and expands it to new purposes ....
[I]f we review and approve, that passing incident becomes the doctrine of the Constitution. There it has a generative power of its own, and all that it creates will be in its own image. 160 Pretrial detention may affect the defendant's appearance and demeanor and will hamper him in preparing a defense.1 6 1 Consequently, both conviction and a severe sentence are more likely for the pretrial detainee. 16 2 Even if he is acquitted, pretrial detention stigmatizes the individual and may make it difficult to reestablish employment and personal relationships after release. 163 Compared to the effect of other punitive sanctions such as fines and probation, the effect of pretrial detention is far more punitive. Because the Court ignored the effect of pretrial detention on the defendant and concentrated its analysis on the connection between preventive detention and crime prevention, much of the Salerno decision is premised on the trial judge's ability to predict future criminal behavior. If trial judges are unable to predict dangerous behavior, pretrial detention may not be rationally related to the goal of reducing pretrial crime because many persons who are, in fact, likely to commit crimes will not be detained. Likewise, the sanction might be excessive in relation to that goal because many accused persons who are not dangerous will be detained. 1 6 4 Moreover, the scheme might be ineffective for reasons not necessarily related to the predictive success of judges. These factors would then make it more likely that pretrial detention is punitive. 165 Despite the importance of these factors in distinguishing punitive from regulatory 164 Persons who are predicted to be dangerous but who in fact would not commit a crime if released are called "false positives" in the research literature. "True positives" are those persons who are correctly predicted to be dangerous. Similarly, "false negatives" are persons who are predicted to be nondangerous but who in fact will commit a crime if released, while "true negatives" are correctly predicted to be nondangerous. In considering the constitutionality of pretrial detention, focusing on the incidence of false positive predictions is appropriate because only positive predictions result in detention, thereby incurring a risk of erroneously depriving a person of the constitutional right to liberty with no gain in crime prevention. Alschuler, supra note 160, at 540. 165 Both the Mendoza-Martinez test and the diluted Wolfish test of whether a scheme is regulatory require that the sanction be rationally related to achievement of its goal. Likewise, both tests require that the sanction not be excessive in achieving that goal. See supra notes 136, 147-51 and accompanying text (discussing Mendoza-Martinez and Wolfish tests).
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The great weight of sociological data belies the Court's confidence in the ability of trial judges to predict future criminal behavior. 16 7 One scholar, for example, recently surveyed the empirical research literature regarding predictions of dangerousness.
1 68 He concluded that "statistical predictions of criminal behavior in general, and violent criminal behavior in particular, are much more likely to be wrong than right."' 69 Similarly, after years of study, another scholar concluded that the clinical and criminological research as a whole is "reasonably accurate" and supports the conclusion that only one in three predictions of violent criminal behavior is correct. 1 [T] he validity of psychological predictions of dangerous behavior.., is extremely poor, so poor that one could oppose their use on the strictly empirical grounds that psychologists are not professionally competent to make such judgments."); Harvard Study, supra note 158, at 315 (concluding that in order to prevent half the crimes committed by persons on release in sample group, ratio of nondangerous to dangerous detainees would be nearly five-to-one). 168 Ewing, supra note 167. 169 Id. at 196. Ewing also concluded that "no more than one out of three clinical predictions of dangerousness proves to be accurate." Id. at 185-86. 171 Alschuler, supra note 160, at 537-48 (arguing that the prediction of future dangerousness is likely to be more accurate than the studies suggest because of methodological and interpretive errors in the studies and because persons covered by the Bail Reform Act are a high-risk group. Alschuler conceded, however, that "firm predictions of future violence probably cannot be made in large numbers of cases. Any policy of preventive detention likely to reduce the amount of crime substantially would be likely to require the detention of many people who would not commit crimes if released." Id. at 546-47);
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not even trained professionals can predict dangerous behavior well enough to assure that most of the persons detained are in fact dangerous. 172 Untrained in psychology, judges will almost certainly do no better than professional psychologists.1 7 3
Moreover, pretrial detention may be an ineffective response to pretrial crime. 174 First, the use of pretrial detention for some arrestees will probably result in longer delays in bringing other arrestees to trial. 175 As these delays lengthen, arrestees who have been released prior to trial will be more likely to commit crimes while out on bail. 176 Second, there is evidence that pretrial detention may increase recidivist tendencies in detainees. 177 This result would be particularly ironic in the case of the pretrial detainee who is eventually acquitted of the alleged crime which triggered his detention, but who is now "hardened, embittered, and more likely to recidivate once released."' 78 The empirical questions of whether pretrial detention will increase the level of pretrial crime and whether acquitted detainees will become hardened criminals await an answer, but the uncertainty itself lends strength to the argument that pretrial detention is not a rational response to the problem of crimes committed by persons on pretrial release. 179 173 There are, of course, cases in which almost anyone could predict violent behavior. For example, an articulated threat to commit murder made by an experienced criminal should not be ignored. Alschuler, supra note 160, at 544-45. Such a case, however, is no justification for detention of the usual defendant. In fact, more promising means of reducing the incidence of pretrial crime have been identified. See, e.g., Comment, Fighting Pretrial Crime, supra note 171, at 473-75 (concluding that increased pretrial supervision of accused persons, speedier trials, more restrictive conditions of release, and bail revocation for crimes committed during pretrial release would be more effective means of fighting pretrial crime than the Bail Reform Act); Harvard Study, supra note 158, at 359-68 (concluding that expedited trials, restrictive conditions of release, forfeiture of right to bail for pretrial crime, and stricter sentences for pretrial offenders would be more effective means of fighting pretrial crime than preventive detention).
tention is not rationally related to the purpose assigned to it, the inference that the sanction is punitive grows. 1 80 Furthermore, the incentive imparted to judges faced with a motion for pretrial detention may be to err on the side of detention and thereby make fewer verifiable errors. 1 8 1 If a judge rejects the motion and the defendant commits a crime, the judge will appear to have erred. Conversely, there will be no way to check the reliability of a prediction of dangerousness because an incarcerated person cannot prove the prediction wrong. 1 8 2 As one scholar explained:
[T]he [preventive detention] system will appear to be malfunctioning only when it releases persons who prove to be worse risks than anticipated. The pretrial misconduct of these persons will seem to validate, and will indeed augment, the fear and insecurity that the system is calculated to appease. But when the system detains persons who could safely have been released, its errors will be invisible. Since no detained defendant will commit a public offense, each decision to detain fulfills the prophecy that is thought to warrant it, while any decision to release may be refuted by the results. The inevitable consequence is a continuing pressure to broaden the system in order to reach ever more potential detainees. Indeed, this pressure will be generated by the same fears that made preventive detention seem attractive in the first place.' 8 3
The evidence that pretrial detention will be both excessive and ineffective in combatting crime by persons on release supports the conclusion that pretrial detention on the grounds of future dangerousness is an impermissible punishment without trial. Some persons who are dangerous will probably not be identified, and thereby will be free to commit more crimes while on release. Many persons who are not dangerous will be misidentified, and thereby will be subjected to the hardship and indignity normally reserved for convicted criminals after trial. 18 4 Significantly, some people held without bail did not commit the crime which triggered their detention. 85 They will have been punished despite their 180 Under both the Wofish and Mendoza-Martinez analyses, this flaw in the Bail Reform Act's pretrial detention scheme weighs in favor of a finding of punitive effect.
181 Tribe, supra note 67, at 382. 182 S. Rep. No. 225, 98th Cong., 1st Sess. 9 (1983). 183 Tribe, supra note 67, at 375. This pressure to expand the reach of the pretrial detention scheme is probably even more acute on Congress. As one commentator observed, pretrial detention "represented a 'no lose' situation for the legislators who supported it: constituents are satisfied that their representatives are tough on crime and citizens whose liberties are most affected by the [ 186 The likelihood that some persons detained under a system of pretrial detention are neither dangerous nor guilty did not chill the Salerno majority, which balanced the interests of the individual against the interests of the state and came down on the side of "law and order." The same problem, however, has disturbed many commentators. See, e.g., von Hirsch, supra note 163, at 740. Professor von Hirsch observed that:
Proponents of preventive confinement must argue in terms of "balancing" the individual's interest in not being mistakenly confined against society's need for protection from the actually dangerous person .... Mhat cost-benefit thinking is wholly inappropriate here. If a system of preventive incarceration is known systematically to generate mistaken confinements, then it is unacceptable in absolute terms because it violates the obligation of society to do individualjustice. Such a system cannot be justified by arguing that its aggregate social benefits exceed the aggregate amount of injustice done to mistakenly confined individuals. 188 When the government seeks to limit a fundamental right, it must prove that the means chosen is necessary for, and not merely related to, the effectuation of a compelling state interest. United States v. Edwards, 430 A.2d at 1369 (Mack, J., dissenting)(citations omitted).
189 bail clause grants a constitutional right to bail in noncapital cases. Until very recently, the eighth amendment was widely read as granting such a right.' 9 1 Although the English right to bail was more circumscribed, 19 2 arguments that the American right to bail is similarly circumscribed are not persuasive because Congress is more limited in its control over individual rights than is the English Parliament. 193 Moreover, the excessive bail clause is meaningless unless it is read to prohibit judicial and legislative intrusions on the traditional right to bail. 19 4 Without a constitutional guarantee of bail in all but the traditional exceptions, the government will be able to circumvent the clause merely by defining certain offenses as nonbailable.' 9 5 The framers of the Bill of Rights would not have approved such an insidious usurpation of individual liberty.' 96 Second, the Act authorizes extended pretrial detention triggered by no more than a finding of probable cause to believe that (1982) . 194 The exceptional cases cited by the Salerno majority do not support the Court's decision to balance the interests of society against the interests of the individual in every case in which the legislature prescribes detention. Rather, those cases can be read as narrow categories of situations in which detention without bail has been tolerated, i.e., when the defendant is incompetent or otherwise unable to act responsibly, when the government exercises extraordinary powers to protect the national security, and when detention is necessary to protect the trial process. 
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PRETRIAL DETENTION 1071 the defendant committed a crime. 1 9 7 Indeed, even the absence of probable cause might not be fatal to a detention motion because the weight of the evidence is only one factor in determining the defendant's dangerousness.1 9 8 Although this minimal suspicion of guilt may distinguish the Bail Reform Act from a pure preventive detention scheme, probable cause is an unacceptably low standard of proof by which to deny a presumptively innocent person the right to bail. 19 9 Professor Alschuler has pointed out that even though bail may have been denied to dangerous arrestees at common law, that denial was predicated on substantial preliminary proof of the defendant's guilt. 20 0 In Professor Alschuler's view, an absolute prohibition of pretrial detention for dangerousness would contradict centuries of Anglo-American jurisprudence. 20 1 Similarly, however, the Anglo-American tradition allows detention for dangerousness only when there is a demonstrated high probability that the defendant will be convicted of the predicate offense. 20 2 Thus, preventive detention of defendants on less than substantial proof of guilt of the predicate offense violates the traditional interpretation of the role of bail in Anglo-American law. 203 Assuming arguendo that there is no constitutional right to bail, the Bail Reform Act is nevertheless unconstitutional because it is triggered by no more than a finding of probable cause.
C. THE PRESUMPTION OF INNOCENCE IGNORED
The Salerno majority's refusal to recognize the presumption of innocence as a fundamental tenet coloring the whole of the criminal 197 Under the Act, the judicial officer presiding at the detention hearing is charged only to determine whether there is "clear and convincing evidence" of the facts used to support the government's allegation of dangerousness. 18 U.S.C. § 3142(f) (1985) . Although the judicial officer is to consider the weight of the evidence in determining whether safe conditions of release exist, substantial proof of the defendant's guilt of the underlying offense is not required. 18 U.S.C. § 3142(g) (1985) . 198 Alschuler, supra note 160, at 518. 199 Id. at 533-34. 200 Id. at 551-58. Cf. D.C. CoDE ANN. § 23-1322(b)(2)(C) (1987), which provides that "No person.., shall be ordered detained unless the judicial officer finds that ... there is a substantial probability that the person committed the offense for which he is present before the judicial officer." The "substantial probability" standard is higher than probable cause and has been interpreted to be equal to "the standard required 'to secure a civil injunction-likelihood of success on the merits.'" United States v. Edwards, 430 A.2d at 1339 (quoting H.R. REP. No. 907, 91st Cong., 2d Sess. 182 (1970) ). 201 Alschuler, supra note 160, at 548-58. 202 Id. 203 Id.
of a pretrial detainee .... *"220 Justice Stevens, in dissent, was astounded: "I cannot believe the Court means what it seems to be saying." 2 2 1 Thus, the Supreme Court's refusal to recognize the presumption of innocence as more than a procedural tool ignores a long line of broader interpretations. The Salerno majority should have considered the presumption of innocence in its analysis of the Bail Reform Act. Had it done so, the Court would have concluded that the presumption of innocence is a substantive, constitutional limitation on the power of the legislature to regulate pretrial release. 22 2 Because preventive detention conflicts with this constitutional limitation, the Bail Reform Act should have been struck down.
As the states begin to follow the lead of the federal government in expanding preventive detention, many more persons will be deprived of their liberty for significant lengths of time under the guise of dangerousness. 2 23 For those persons, the obvious retreat is to challenge the Bail Reform Act "as applied." The remainder of this Note analyzes an "as applied" question which was not before the Court in Salerno: given the facial constitutionality of pretrial detention, when will extended detention become punitive and therefore unconstitutional?
D.
TOO MUCH OF A GOOD THING?
Many federal courts have conceded that extended pretrial detention without bail might "degenerate into punishment" and thereby become unconstitutional. 224 The Salerno Court did not address the question of when extended pretrial detention becomes punitive, acknowledging only that it might become so. 225 Congress, too, was concerned with the length of detention that might befall an untried defendant under the Bail Reform Act. 2 26 The legislative history of the Act reveals that Congress relied heavily on the provisions of the Speedy Trial Act 22 7 to ensure that no defendant would be held for an unacceptable length of time without possibility of bail. 22 8 Therefore, both Congress and the lower courts have acknowledged that the hardships suffered by the pretrial detainee increase with the duration of the detention.
Neither the widespread disapproval of excessive pretrial detention nor the Speedy Trial Act has prevented very lengthy detention in some cases. One recent study of the Speedy Trial Act concluded that "processing time" in ten percent of all federal criminal cases exceeds 360 days. 2 2 9 The Supreme Court has approved delays of up to two full years between arraignment of the last codefendant and trial. 230 In cases under the Bail Reform Act, 307 defendants were detained without bail 151 days or longer before their dismissal, plea of guilty, or trial during the year ending June 30, 1985. 231 The United States Court of Appeals for the First Circuit approved pretrial detention without bail for over sixteen months in United States v. Zannino. 23 2 Clearly, detention of untried defendants for these prolonged periods far exceeds the expectation or intention of Congress that detention under the Bail Reform Act would last for ninety days in a "worst case" scenario. 23 3 In addressing the problem of long pretrial detention, the lower courts have essentially been performing a case-by-case analysis.
34
Factors considered in the analysis have included the length of detention already suffered, the complexity and seriousness of the case, whether one side has needlessly added to the complexity or length of the case without good cause, and the strength of the evidence of the defendent's guilt or dangerousness. 23 have been approved. The case-by-case method has resulted in gross inconsistencies among the federal circuit courts. 24 3 Although the requirements of due process are flexible and vary with the situation, 24 4 it is fundamentally unfair for accused persons in one circuit to be "regulated" longer than similarly accused persons in other circuits. This is particularly true when the determination of when the detention becomes punitive turns on subjective evaluations of the "seriousness" of the case or the "strength" of the evidence. 24 5 It is likely that the determinations made under such an analysis will vary not only among circuits, but also among trial judges within the same circuit.
Furthermore, the case-by-case analysis necessarily requires a considerable amount of judicial attention. Because there is considerable incentive for the detained person to make motions for release regularly during the period of detention, and because pretrial detention is being used quite frequently, 24 6 motions for release will become very common. 24 7 As judges spend more time examining these motions, they will have less time to conduct trials.248 The case-by-case analysis, therefore, may compound the problem of crimes committed by persons on pretrial release by lengthening the delay between arrest and trial for defendants who were not detained.249 Finally, most of the factors relied on in the case-by-case analysis bear little relation to whether the effect of detention on the defendant has become punitive. Although the length of detention already served is certainly relevant, neither the seriousness and complexity of the case nor the strength of the evidence of guilt or dangerousness is relevant in determining the effect of pretrial detention on the accused. Similarly, the reasons why the case is so long or complex are irrelevant to this determination. 2 50 As these factors enter into the decision to allow extended pretrial incarceration, the suspicion grows that harsher treatment exists for defendants whose alleged conduct the judge considers more culpable than others. The defendant would be singled out on the basis of the kind of person the judge suspects he is, rather than for any proven criminal act. In-245 See supra note 235 and accompanying text (discussing factors relied upon in caseby-case analysis).
246 See Alschuler, supra note 160, at 515 (considering reports that judges may be holding detention hearings in as many as 25% of all federal felony cases). 247 Id. at 517 n.30:
[T]he effective representation of a detained defendant apparently would require his lawyer to appear before a judge at periodic intervals to ask, "Now?" After an unspecified number of months during which the judge would reply, "Not yet," he would answer, "Yes, now."... [Tihe moment of magic metamorphosis would vary from one case to the next. 248 See supra notes 175-76 and accompanying text (trial postponement contributes to incidence of crimes by persons on release).
249 Id. 250 It should be noted that the threat of a judgment that he was "needlessly adding to the length or complexity of the case" might chill the defendant in making a defense. Considering this factor to the detriment of the defendant seems close to punishing him for what might be construed as "annoying" the judge. Cf. United States v. Mendoza, 663 F. Supp. 1043 (D.N.J. 1987)(noting "chilling effect" of excluding delays caused by defendant's pretrial motions in determining compliance with Speedy Trial Act).
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